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NEW JERSEY STATE BOARD _
OF MEDICAL EXAM INERS STATE BOARD OF MEDICAL EXAMINERS

In the Matter of.
FINAL ORDER

BENJAMIN LEVINE, M.p. DENYING REINSTATEMENT
AND CONTINUING SUSPENSION
OF LICENSE

application by resgpendent Benjamin Levine, M.D., to reinstate hig

medical license in the State of New Jdersey. 1Ip Tesponse to thar

detailed Proposed findings of fact ang conclusions of law, was

filed on October 12, 200s6. Therein, the Beoardg preliminarily found

basis to deny the application for relnstatement and continue the
Suspengion of licensure then in effect Pursuant tgo N.J.S.A. 45.1-
7.1(b)as 5 result of respondent g failure to renew hig license.

The popr stated:

Notwithstandlng said Suspension, respondent continued ro
bractice medicine in the Stare of New Jersey, ang did so
at  all tineg without malpractice insurance, until
December 2008, Respondent Was arrested on December 8,
2005, ang charged ip & cCriminal complaint filed in
Middlesex County with SNgaging in the Criminal unlicenged
Practice of medicine anpg with having obtained by
deceptionkover 575,000 from the U.s. Department of Health
and Human Services, Centers for Medicare apng Medicaig
Servicesg and/or Medicare, He has subsequently' been




indicted, in Middlesex County, on charges of Criminal
Unlicenseq Practice of Medicine, Theft by Deception,
Witneszg Tampering, Tampering With Physical Evidence, angd
Criminal Sexual Contact,

In addition the PODR, the Boarg preliminarily found that.

Respondent misregresented information O an applicaticn
he completed inp July 2006 £o seek to obtain 4 commitment
for medical malpractice liability ‘insurance from
“Professional Underwriterg Liability Insurance Company . »
It thus appears thatr respondent failed to discloge

thereon (or disclosed, in a misleading manner) the facr



Respondent hag submitted ne fewer than eight letters to
the Board (three after the hearing)1 + Contesting both the
procedure followed Cver the vears and conclusions to pe drawn from
the factual events.® In hig reply to thesge assertiong, Deputy
Attorney General Kevin Jesperson noted that despite the
Protestations, respondent had not contested the bagic underlying
facts wupon which the PCDR  had been predicated. The Board
determined to schedule 3 hearing, ang with the consent of
respondent the matter was Presented to a committee of rhe Board on
January 24, 20073 The Attorney General maintained that becauge
there were no issueg of material fact in dispute, there was no need

for an evidentiary'hearing. The Committea agreed that the relevant

1 Regspondent ' g letters of October 23, 2008, November 3, 2006,
December 13, 2008, December 14, 2007, January 8, 2007, January 25,
2007, January‘29, 2007 and February 9, 2007 are all included in the
record of this Proceeding.

Respondent wag advised by the terms of the PODR that “lijin
the event thar an evidentiary hearing is ordered, the preliminary
findings of fact andg conclusiong of law contained herein ghall
S€rve as notice of the factua] and legal allegations made againgt
respondent in such.proceeding (that is, 4in such event, the Proposed
findings of fact ang conclusions of lay set forth herein ghall be
deemed to constitute allegations of an administrative complaint
filed against respondent) .

*  The Hearing Committee wag chaired by Bassam Haddag M.D.
The following Board members also served on the committee: Mario
Criscito, M.D., Peter Nussbaum, M.D., Ppaul Jordan, M.D. and Alvin



facts were essentially uncontested*, ang accordingly, the scope of
the Preceeding was be focused on the three Charges on which it
would entertain argument. In fact, the Committee Yave Dr. Levine
congiderable latitude in hig Presentation, though he was instructed
at times to focous his argumenrs °n the charges ag set forth in the
PODR.

While respondent deoes not  contest  the eésgential
underlying facts - that he continued to Practice for a period of
time when he was DOt in possesgsion of a "paper license” duly issued
by the Boarg after a renewal, he maintains thar the 1997 prior
Consent Order entered by the Board in resolution of eariier
disciplinary' charges gave him a continuing right to Practice
without meeting current legal bPrerequisites, such as malpractice
Coverage . Contrary to respondent’ g argument the prior Consent

Order cannot be viewed as a contract. Nor dces it absolve him from

meeting al2 Current regquirements applicable to licengees.

Boar - because he knew he hag not  secured the reguisite
malpractice insurance. His post hoc rationalizatieon that he

considered himself to be validly'licensed, notwithstanding the fact
that the Boarg had not issued the “paper license” ig simply belied

by his actions, and his Cwn statements in Correspondence to the
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Board. He knew he needed malpractice insurance to get his license
renewed and he krew he was practicing without a valid license for
three vears.

Ner did the Committee fing merit in respoendent’ g argument
that his failure to have disclozed the fact of two pending
indictments on an application for malpractice insurance should be
countenanced because he disagreed with thege actions and believed
he would pe vindicated. Malpractice insurers, like hospitals and
1icensing authorities, have every right and €Xpectation to receive
Eruthful answers on applications. Licensees do not have the opticn

of omitting pertinent ang regponsive information becauge it will

disciplined or charged,
FINDINGS OF FACT
The Board adopt gll of the foliowing findings of fact,
eXactly as get forth in the PODR, along with an additional

findings, ae set forth in at #30:

A, Procedural Histor and Relevant Background
sseeeRbral Higstory

1. Respondent Benjamin Levine, M.D., was the holder of

License No. Ma 023897, and was initially licensed to Practice

2, On or about August 1C, 199¢, apn administrative
complaint wag filed against Yespondent . Within the first ten

counts of gaid complaint, the Attorney General alleged that



teéspondent, once in 197g and continuing from 1985 through May of

1880, had ehgaged in acts of sexual contact upcn ten female

placing hig erecr bPenis in contacr with them; by placing his face
in contact with their breasgsts; or Cctherwise improperly touching
them in a2 manner unrelated to legitimate medical practice. It was

further alleged in gan eleventh count that respondent provided

Tecord entry with respect to that batient, A Supplemental

Complaint was fileg ©on September 7, 19920, which included eight

4. Cn September 30, 1991, a Final Order of the Boardg wasg
entered pursuant to which the then pending chargesg against
respondent were settled. The Order was entered without admissions

being made by respondent, but with respondent’s voluntary consent



to the terms of the Order and his waiving of his rights to any
further hearings. The Order provided that respondent’s medical
license was to be Suspended for a rericd of feour years, the firge
20 months of which were to be an active period of Suspension.
Regpondent was additionally reprimanded for his care and treatment
of patient A.C., reguired to submit to psychiatric and/or
psychological evaluations, and assessed investigative COsts in the

amount of $20,000. The Board regserved the right to imposge

Limited Reinstatement filed on August 27, 1992, The Order of
Limited Reinstatement provided, among other items, that during ail
examinationsg of female patientg, respondent was to be accompanied
by a chaperone who is either a R.N. or a L..p.xN.

6. Respondent maintained 8n active license with the

chaperone present during all examinations of female patients, from

7. Respondent was found guilty, on or about May 24,
1986, following 4 Criminal trial, of nine counts of vioclations of
N.J.8.4. 2C:14-3(h} . Bazged therecn, respondent was sentenced, on

or about July 15, 1998, to 1380 days confinement in the Middlegex



County Jail, &0 be followed by 3 years probation, Monetary

assessments were alsc made.

B. Expiration and Suspension of Licensure in July 2003

8. On or about April 11, 2003, respondent submitted a
“Prerenewal Applicaticnr form for the biennial licensure beriod
running from July 1, 2003 through June 30, 2005. One bPortion of
said application, entitled “Medical Malpractice Coverage, ” advised
all applicants that “by law You must have medical malpractice
insurance (in the amount of at leagt S1 million Per occurrence andg
$3 million per policy vear) or a letter of credit (in the amount of
$500,000) unless you are &Xempt.” Respondent revealed (truthfully)
that he did nor have the required medical malpractice coverage or
letter of credit, and dig not claim that he was exempt from the
malpractice insurance requirement .

9. Respondent was thereafter advised within a telephone
call from a Roard staff member thar the Board would net process hisg
application unless he provided proof that he had secured
malpractice insurance, in accordance with the requirements of
N.J.S5.A, 45:5-17 and N.J.A.C. 13:35-6.18.

10. Respondent attached 5 handwritten note, dated April
11, 2003, to the Prerenewsl Application he submitted to the Board,
wherein he acknowledged that he was aware that malpractice
insurance was reguired; specifically, Teéspondent wrote:

Dear Medical Becard.:



I delayed returning these forms because T
could not obtain atfordable malpractice
insurance after Y brevious insurer stopped
doing business in N.J. and elsewhere.

I desperately need help, as 1 know
liability insurance is regquired.

Please provide an answer for me, My take

pay last year wasg less than $2,000. My wife

BUpports me.

11. Respondent failed to complete the remainder of the
renewal application for the July 2003 through June 2005 licensure
period, and thus never submitted a complete renewal application to
the Board. Respondent’ s license to practice medicine therefore

expired on June 30, 2003, and was suspended by Operation of

N.J.S5.Aa, 45:1-71(b) withour a hearing on or about Jguly 30, 2003.

C. Apblication.for Reinstatement of Licenge in 2005 and

Arrest and Indictment in Middlegex Countvy

12, On November 17, 2005, respondent completed an
application form for the biennial renewal period July 1, 2005
through June 30, 2007, Respondent then sought to apply for 3
"retired” medica] license (3 “retired” license is a license isgued
at a reduced fee to physicians who are over 65 yvears of age, holdg
no hespital privileges angd are not affiliared with any HmMO) .

1z, Following review of respondent’s application (to
include review of information submitted by respondent concerning
hig continuing medical education), respondent was advised in a

letter dated December 7, 2005, that the Board was prepared to
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reinstate hig license, bur that the Boardg would not do go until
such time as he provided proof that he hag obtained a commitment
from a medical malpractice liability insurer to issue him medical
malpractice liability insurance (or, in the alternative, Secured a
letter of Credit) ag reguired by N.J.8.A. 45:9-19.17 ang N.J.A. C.
13:35-6.18.

14, Respondent wag arrested on or about December g,
2005, based on the filing of 3 Criminal complaint by the Middlesex

County Prosecutor’g Cffice charging respondent with having violated

dated December 7, 2005 was rescinded. Respondent was advised in
that letter that, in light of hig arrest and the pending Charges,
the Board would not bPresently grant or deny hig application for
reinstatement pending further investigation ©f the factg and

Circumstances reiated to the criminal charges that had been filed.
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regpondent wag charged with having committed an aet of criminal
gsexual contact with patient T.V., in violation of N.J.8.a. 2C:14-3b
(& 4™ Degree crime) .

17. Cn or about June 16, 2006, Indictment No. 06-06-
00882 was returnegd by the Grand Jury in Middlesex County. Therein,
respondent wag charged with having engaged in the Ccriminal

Unlicensed Practice of Medicine, N.J7.8.A. 2C:21-20 (3x Degree) ;

Theft by Deception, N.J.S.A. 2C:20-4 (2m Degree); Witness
Tampering, N.J.8.A. 2C:28-55 (3wd Degree); and Tampering with

Physical Evidence, N.J.8.Aa. 2C:28-6(1) (gwm Degree) .

18. Respondent forwarded 3 letter to the Board on June
16, 2006, wherein he pProclaimed an intention to "return to the
Practice of medicine on July 1, 2006.~ A responsive letter was

forwarded from William v, Roeder to Tespondent on June 23, 2008,

engaging in the unlicensed Practice of medicine were he Lo resume
any  practice of medicine 4p New Jersey before securing
reinstatement of his license from the Board. Mr. Roeder further

advised that the Board hag not, as of June 23, 2006, sought to



bresented proof thatr any malpractice insurer wae Prepared to igsue
him a malpractice policy (were his license ¢ be reinstated) and/ox

Proof that he wasg bPrepared to post s letter of credis. Finally,
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respondent wa

then be scheduled to aprear before a Committee of the Board for an

reinstatement of licensure until such time.

D. Malpractice Insurance

15, " On or about March 20, 18388, 1. 1988, ¢, 365,
codified at N.J.S5.A, 45:9-19.17, became effective, The law

20. Respondent last held medical malpractice insurance

Insurance Corporaticn {“PMSLIC") . Respondent wag insured through
PMSLIC under Policy # NOOGOD123, which.policy‘had,an effective date
©f December 30, 1959, Respondent ' g malpractice insurance policy
eXpired on or about December 30, 2003.

21. Prior to the eXpiration of PMSLIC Policy‘#NOOOOOl23,

Tespondent was advised by way of letter dated July 24, 2002 that

12



physicians, and was then specifically advised that his PMSLIC
policy would be non-renewed on December 30, 2002.

22. Respondent did not gecure any medical malpractice
insurance frem any carrier after hisg PMSLIC policy expired on or

about December 3G, zooz.

23. Respondent continued fo practice wmedicine after

Suspension of hig license) was conducted without medical

malpractice liability insurance.

dated August 3, 2006 he hag received from Craig Skerpac (vice
President of the Joseph A. Britton_Agency), wherein two offers (one
With a “tail~ and one without} for Professional medical malpractice
liability'insurance through the Professional Underwritersg Liability

Insurance Company (“PULIC") were outlined.

13



25, Following the Board’s receipt of respondent '’ g August

7, 2006 letter, respondent wag scheduled &q abpear before 4

26. Cn or about July 24, 20086, respondent submitted an
application for pProfessional malpractice insurance with PULIC,
through the Joseph A. Britton Agency, Inc., gss Mountain Avenue,
Mountaingsige, New Jersey 07052 Said application included the
following question: “Have You ever been convicted of, or are you
under indictment for, a felony?~ The application instructed that
“if the allswer ., 4g ¥es, pleage give Ffull detailg {including
dates) on a Separate sheet of Paper. .~ Respondent answered “yeg” tq
said question, but the only'explanation he provideg Was “convicted
of patient complaintg after 2 triais in 15%%6 - - under appeal .~
Respondent thug did nor disclosge the fact that he wasg then under
indictment ip Middlegex County, nor dig he provide an appropriately
detaileqg STCatement regarding the Crimes of which he had been

convicted,

form submitted tq PULIC where he gstareg "I do hereby warrant the
Lruth of 313 Statements ang answers herein, and that I have not
withheld any information,which may influence or would influence the
Judoment of the Company in considering thig application for
Professionsl Ziability insurance  # The form wasg gigned and dated

July 24, 2008,
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E. Appearance before Committee of the Board

28. Respondent appeared before 2 Committee of the Boargd
on September &, 2006, ang then testified under ocath in connection
with hig application for reinstatement .

29, Respondent admitted under ®ath that he Dracticed
medicine between July 1, 2003 andg sometime in December 2005, from

an office ar 3 Cornwall Drive, East Brunswick, New Jersey,

that time period and thar he was on call at al1 times (%24 hours g
day, seven days a week”) to handle emergencieg, Respondent further
testified thar he wrote Prescriptions for bPatients, tgo include

brescriptions for contrelled dangercoug subséances, during saig time

any replacement Coverage. By hisg ©OwWn admission, Tespondent Levine
was without medical malpractice insurance for the period of at
least December 2002, through December 20053 during whiceh Cime he wag
engaged in the active practice of medicine.

CONCLUSIONS OF Law

responding to the arguments raiged at paragraphs #5 through #g

below:

Is



] Unlicensgsed Practice of Medicine -- Respondent Benjamin

Levine, M.p. engaged in the uniicensed practice of medicine in the
State of New Jersey, at all Cimes in which he engaged in medical
practice on or after July 1, 2003, as his license to bPractice
medicine expired on June 30, 2003 and was suspended pursuant to

N.J.8.A. 45:1-7.1(b) on July 320, 2003. See N.J.S.A. 45:1-7.1(c) .

Respondent's conduct constitutes grounds upon which the Roard may
reffuse to reinstate respondent g license, and/or order the
Suspension or revocation of sgaid license, pursuant to N.J.8.A.
45:1-21 (e} and (h).

2. Practice of Medicine without Mandatory Medical Malpractice

Liability Insurance Coverage -- Respondent Benjamin Levine, M.D.,

engaged in medical practice without holding medical malpractice
insurance or, in the alt@rnative, maintaining a letter of credit,
as reqguired by N.J.5.a. 45:9-19.17 ang N.J.A.C. 13:35-6.18 at a1l
times after December 2002. Respondent’s conduct directly violated

the reguirements of N.J.S.A. 45:9-19.17 and N.J.A.C. 13:35-6.138,

refuse to reinstate respondent'’s license, and/or order the
Suspension or revocation of szaid license, pursuant to N.J.S.A.

45:1-21 (e) ang {h.

16



3, Engaging in the Use or Emplovment of SishonestzE
Fraud, Deception, Misrepresentation, Falge Promise or Falge
Pretense -- Respondent engaged in the uge or employment of
£Xecenge

&ishonesty, fraud, deception, misrepresentation, false Promise or

false bPretense, when he submitted an application for malpractice

upen which the Roard may refuse to reinstate respondent g license,
and/or order the Suspension or Tevocation of saig license, Pursuant
to N.J.5.A. 45:1-21 (b).

4.  All of the above violations of law, independently

and/or  in Combination, constitute bageg Upon which  the

Pursuant to N.J.8.A. 45:1-21 (b)), (e) and/or (h). The Board
preliminarily concludes that an adequate and compelling Predicate
€xX18ts in +thisg matter upon which to Crder the denial of
respoendent ' g request for reinstatement of license angd to further
Order the continued Suspension of hig medical license.

5. Contrary to respondent g pPosition as get forth in the

his résponse to the FODR, the malpractice insurance requirementg of

17



N.J.S.A, 45:9-15.17 ang N.J.A.C, 13:35-6.18 are constitutionally
sound angd fully enforceable. They are not arbitrary or
discriminatoxy and are rationally related to a legitimate

Sovernmental PUrpose - as noteq in the legislation, Lo “ensure the

Citizens of the gtate that they will have some recourse for

adequate Compensation in the event that a physician . . | is found
Tesponsible for acts of malpractice. ” Nor does N.J.S.A., 45.9.

15.17  affect a fundamenta; right or Create g sSuspect
classification. Moreover, the mandatre of N.J.8.4. 45:9-19.19 ig

consistent with the New Jersey Constitution’g equal protection and

£. The 19931 Consent Order is not & contract that
entitleg respondent to  pe deemed exempt from any Statutory
licensing Tequirement. por can the Congent Order be reag to grant

Dr. Levine an inviolate right to Practice medicine indefinitely.

been granted “the right o bractice medicine for lifes or that the
“renewal ig automatic” if he "completes the application ang pays
the fee, -~ The Order 4ig ot even make his reinstatement
dutomatic, as the Boardg EXpressly Preserved itg right te impose
conditions on licensure, over and above thosge imposed by the
statute ang regulations,

7. The Beoarg lacks the authority to walive the

malpractice insurance requirement, ang that it became aware of the

18



Board is in no way forecloged from,enforcing the statyre Presently,
8. That respondent has asserted defenses to the pending
indictments, in no way afforded him a right to decline to disclose

their existence in response te a direct dquestion on the malpractice

g, Despite Hhig brotestationg and Complaintsg, thig

Consent Order .
ACCORDINGLY, it dis on this 14 th day of March, 2007, ORDERED :

1. Respondent /1 g application teo reinstate hig madical license

2. Respondent ' g license ig ang shall continye to be suspendegd
in the State of New Jersey, until such time ag further Order of the

Board may be entereqd in thig matter,

may be required to appear before & committee of the Beard, ang
demonstrate that he has Caken, or hag 2 plan to take the continuing
medical education required for reinstatement, that he has medical

malpractice insurance available to him before he resumesg Practice,
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that he has satisfied z11 outstanding debts owed to the Board, asg
well as any other conditions ag the Roard may at that time deen
appropriate The Board reserves the right to then condition any
reinstatement upon  such terms, restrictions or conditions (to
include, without limitation, a chaperone requirement) thar the

Board then deemg feasonable and necessary.

NEW JERSEY STATE BOARD OF MEDICAL EXAMINERS

Sindy Paul, M.D.
Board President
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